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The direct influence of Platonism on Moslem thought has been
comparatively slight. When the Moslems began to study Greek
philosophy, they turned to Aristotle. The genuine writings of
Aristotle, however, were not accessible to them. They studied
translations of books passing under his name, which were the work
of Neo-Platonists, so that what they believed to be Aristotelian
doctrine was in fact the philosophy of Plotinus, Proclus, and the later
Neo-Platonist school. Indirectly, therefore, Plato has profoundly
influenced the intellectual andspiritual development of Islam and
may be called, if not the father of Mohammedan mysticism, at any

rate its presiding genius.1
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1 Muhammad Igbal, Dr. "The Secrets of the Self", tr: R.A.Nicholson, p: 56, The MacMillsn Co.

Canada,Toronto.
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When by force of circumstances, the prophet in him had grown into the reler and
legislator, it was a psychological necessity he should still feel himselfto be chosen

. .. 4
medium of the divine message.
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4 R.A.Nicholson, "Introduction to 'The Quran", Oxford University Press, London.
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Hallaq 1s one of the world’s leading authorities on Sunni figh
(jurisprudence). He is a prolific writer, having published over 60
books and articles, and his works are translated into numerous
languages, giving him considerable scholarly reach. He is currently
completing a large, multi-volume research series for Cambridge
University Press called ‘The Origins and Evolution of Islamic Law’.
He gained notoriety for his work against the notion of closed gates
of ijtihad(deduction through reasoning).He remains a professor of
Islamic Law at McGill University.®
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This book attempts to correct misconceptions about Islamic law,
first by giving a brief account of its long history and then by showing
that what happened to it during the last two centuries made it what
it has become. While, historically, it did its best to distance itself

8The 500 most influential Muslims in the world, 2009, The Prince Al waleed Bin Talal
center, Georgetown University, p 98
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from politics and to remain an example of the rule of law, it has now
ironically become a fertile political arena, and little else in terms of
law. The book therefore attempts to provide the knowledge needed
to explain why any mention of the Shari‘a provokes distaste and
even fear on our part. What brought this about? Was the Shari‘a as
harsh and oppressive as it is now depicted in the media? What were
its doctrines and practices in history?

How did it function within society and the moral community? Under
what conditions did it coexist with the body-politic? How was it
colonized and largely dismantled? And, finally, how were its
remnants transformed into an oppressive regime, wielded above all
by the relatively new nation-state (perhaps the most important factor
in Shari‘a’s modern transformation)?’
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"Wael.B. Hallaq, An introduction to Islamic law (Cambridge, UK; New York:Cambridge
University Press, 2009, p1.
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In the case of the first century, I subscribe neither to the traditional
view that Islamic Law, as a more or less mature system, began
during or immediately after the life time of the Prophet, nor to the
relatively recent view which places the rudimentary beginning of
this law around the end of the first century of the Hijra (ca.715
A.D.).10

'%Wael.B. Hallaq, A history of Islamic legal theories :An Introduction to Sunniusill al-figh ,New
York: Cambridge University Press, 1997, p, vii
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We shall argue that by the end of the second/eighth century, legal
theory had emerged in only a rudimentary form, and that it was not
until the beginning of the fourth/tenth century that it reached the
final stage of its formation as an integrated methodology'!
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Whatever the Quran says about an event or an idea during the
Prophet’s lifetime, I take to be an authentic representation of that
event or idea.!?

:c“J_u’!_i_%iiﬁuﬁ,qu’i}?‘a;/vg&ﬂ?ma@l;did/;iiﬂd)b(ﬁuﬂfl}d}%’uf}
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Muslim jurists and modern scholars are in agreement that the Quran
contains some 500 verses with legal content. In comparison to the
overall bulk of Quranic material, the legal verses appear exiguous,

giving the erroneous impression that the Quran’s concern with legal
matters is merely the Quran often repeats itself both thematically

and verbatim."?.
4_/3'54_/5Luu’}-wgy’(fa{)&)t?régu:uf/"fw&p/vgwu/mmwf“
e b 396 e (S e et e 1ot e 96 AT S I en bl FG6
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While it is true that the Quran is primarily a book of religious and
moral prescriptions, there is no doubt that it encompasses pieces of
legislation, strictly speaking. In propounding his message, the
Prophet plainly wished to break away from pre-Islamic values and
institutions, but only insofar as he needed to establish once and for
all the fundaments of the new religion. Having been pragmatic, he
could not have done away with all the social practices and

institutions that prevailed in his time. Among the multitude of
exhortations and prescriptions found in the Quran, there are many

12A history of Islamic legal theories, p 2
13 ibid, pp3,4
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legal and quasi-legal stipulations. For example, legislation was
introduced in select matters of ritual, alms-tax, property and
treatment of orphans, inheritance, usury, consumption of alcohol,

marriage, divorce, sexual intercourse, adultery, theft, homicide and
the like. 14
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Before we proceed, however, two historiographical remarks are in
order...second, but more historiographically problematic is the
authenticity of the reports about the deeds and utterance of the

prophet.!®

15ibid,p2,
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However, mounting recent research, concerned with the historical
origins of individual prophetic reports, suggests that Goldziher,
Schacht and Juynboll have been excessively skeptical and that a
number of reports can be dated earlier than previously thought, even
as early as the Prophet. These findings, coupled with other important
studies critical of Schacht's thesis, go to show that while a great bulk
of prophetic reports may have originated many decades after the
Hijra, there exists a body of material that can be dated to the
prophet's time. Therefore, I shall not a priori preclude the entirety of

prophetic reports as an unauthentic body of material, nor shall I
accept their majority though many may have been admitted as

autentic (sahih) by the Muslim "science" of hadith criticism!®.
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16A History of Islamic legal theories , p 2.3
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In this context, it is important to note that hadith was not yet
synonymous with the verbal expression of Prophetic Sunna. Some
hadiths were seen to contradict the widespread knowledge of
established Sunna or sunan (especially when these constituted the
basis of legal practice in the garrison towns and Medina), a fact to
be expected in a milieu in which Prophetic biography eventually
became the concern of a multitude of story-tellers, traditionists,
judges, jurists and others. In an environment where fabrications of
Prophetic materials were known to be widespread, it was inevitable
that some circulated reports came to contradict local knowledge of
the Sunna/sunan, knowledge that was transmitted mostly through
practice and not orally.!’
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The sunan constituted in themselves a source of the law even as the
search for Prophetic Sunna got underway. Yet, by the end of the first

century (ca. 715 AD), Prophetic Sunna had emerged as the queen of
all sunan, though not of the legal sources on the whole. '8

17 The origins and Evolution of Islamic Law, New York: Cambridge University
Press,2004,p71

18 ibid, p69
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That the legists in the first and second centuries thought their
doctrines to carry an authority extending back to the Prophet is clear.
Also clear 1s the fact that these doctrines encompassed, aside from
the Quran, two types of legal material that hailed from two radically
different sources. The first was Arabian, associated with the pre-
Islamic laws and customs that were practiced or approved by the
Prophet, and the second provincial, gradually but systematically
assimilated into the normative practices of the Muslim community,
practices that were perceived by Muslims to derive from the Sunna

of the Prophet."”
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The evidence of my argument 1s derived from a familiar field of
Islamic traditional discourse, a field that has escaped the attention
of modern hadith scholarship. This is legal methodology, properly

known as us.l al-figh. In this methodology, Prophetic hadith is
treated from a number of perspectives, but what concerns us here is

YA History of Islamic Legal theories ,pp17, 18
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the perspective of epistemology which seeks to order the types of
hadith on a spectrum that ranges from the dubious to the

certain, by way of the central category of the probable.?°.
L.ﬂ;yﬁ‘z.;ﬁwVg‘%y@%z_éJ;/“v{tia»y&u/dmw?wu,aig/;
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And surely, the modern western debate about authenticity would be
considered absurd if its object were to be confined to a handful of
such hadiths. That the debate was not so confined, and that it dealt
in fact with the vast majority of the hadith is quite obvious and need
not be demonstrated. If both the traditionists and the jurists - the two
most important groups in the study of hadiths - have acknowledged
the precarious epistemological status of the literature, then we need
not squander our energies in arguing about the matter of
authenticity. We have been told that except for a score of hadiths,
the rest engenders probability, and probability, as we know - and as
we have also been unambiguously told by our sources - allows for
mendacity and error. What more do we want??!

Q)/'/)ufji’/..}lp’U!/fu”?}fwﬁ"{Jlﬁfﬂg)#&idf’ggu.fczgéﬁgu?L}ﬂ.;
e OB b A L 1§ oo 52 St S st F 125, 2
a'.—ufq/“(cmuﬁ.ﬂwL&;;w—ui»gﬁmdﬁﬁ _‘Lufu;/d/é./uy,‘;w
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2OWael.B.Hallaq, Authencty of Prophet Hadith, Studia Islamica,1999,p78,
2l ibid.pp89,90,
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The question of the authoritativeness of consensus arose only when
it became necessary for Muslims to decide once and for all whether
they themselves were the ultimate source of authority or whether
that authority was God. In the Jahiliyya, the answer to this question

was obvious; the sunna and the consensus of the tribe or the
community constituted the law.??
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The crucial problem which posed itself was the foundation and
validity of consensus as a religious doctrine. In other words,
classical Muslim jurists, who undertook the task of developing usul

22Wael.B.Halaq, On the Authoritativeness of Sunni Consensus, International Journal
of Middle Studies, Volume 18,1986, p 430
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al-figh, had to prove that consensus rests on the strength of the two
primary sources, the Qur'an and/or the Sunna. For, according to the
fundamental Islamic tenet, nothing can be regarded as valid or
binding if it is not somehow grounded in these sources.?

_u’"’Jo/“ﬁcg;,%agﬂugJazuufw,uwpdﬁuﬁu‘”%'&‘ﬁ,ww(?tr_.,w
;y:JCLzuﬂgtfcf,@ﬁL}g;uzw:@JwJﬂué_wﬁ% AP EF W o
™l A 2 5 ZUdr 1 GG g TS Foaer o
BAN S PPNl

i e Ao S-St e S iy S LGt S

There remains the question of how consensus is determined to have
occurred. Much theoretical discussion was devoted to this issue, but
in practice knowledge of the existence of consensus on a particular
case was determined by looking to the past and by observing that
the major jurists were unanimous regarding its solution. And, as we
have said, such cases were relatively few?*-

4Lb»u”uu/4/kde?:f‘f@idg/%gmm,txw?1;44@:;{(,&;,@,@;‘);,/1
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The universal validity of consensus could not be justified by reason,
since Muslims held that entire communities or “nations” could go,
and indeed had gone, wrong even on important issues. But early

Hibid, pp 427.428,
An Introduction to Islamic Law, p22%*
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attempts by theoreticians to articulate a Quranic basis for consensus
failed, since the Quran did not offer evidence bearing directly on
it.>>
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Thus it is clear that there was no school or a wing of a school inside
the Sunni Muslim community that could have opposed ijtihad as a
principle.?®

K//JL?J;L;eu?ubdﬂz‘auj’w?,;fguféfuﬁu/?”&“féaiu_ag,z,)w

¥

25 An Introduction to Islamic Law, p 21
26 Was the Gate of Ijtihad closed?, International Journal of Middle Studies, Volumel6,
No 1,1984.,p 9,
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One of the most important elements that largely contributed to the
deepening of this controversy is the misuse or the misunderstanding
of technical terms. This was due to the absence of a common
technical dictionary to which jurists would conform. Although some
lawyers tried to define the terms used in describing the ranks of
mujtahids, the majority of scholars remained confused. In the course
of time, the degree of confusion increased steadily in legal
literature.?’
,‘atfum;/ﬂt¢2uﬁLﬁ//,;Jt?wé,dL»“ﬂw’wKauWu55,(9,/"(«’c_h/
,?uJq,qéL;M,J’f{ﬁ_L/&wl,,ﬁau?u?cg;JJ;zr(ﬁJpﬂf(u_{l
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It 1s difficult to assume that at the time the theory of usul was
finalized about the beginning of the fourth/tenth century Muslims
had decided to “close the gate of ijtihad”. In fact, an examination of
the writings of jurists after the third/ninth century well demonstrate
that ijtihad was exercised with no interruption.?®

27 ibid,p25
Bibid, P 10
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Modernity is not only technology and science, Hollywood,
McDonald's, and Calvin Klein jeans but also: psychology, an ethic,
a set of values, an epistemology, and, in short, a state of mind and a
way of life. Modernity is here to stay, at least for a long time to
come. The realistic solution, therefore, is to alter what can be altered
Iegal theory has in any case been on the back shelf for a century and
a half and it 1s far more realistic and practical to remold it than to
sweep modernity-with all its powerful values, institutions, and

epistemologies- aside.”
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29 A History of Islamic legal theories, p260
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To practice law in the modern era is to be an agent of the state. There
is no law proper without the state, and there is no state without its
own, exclusive law. “Legal pluralism” can no doubt exist, but only
with the approval of the state and its law. State sovereignty without
a state-manufactured law 1s no sovereignty at all. If the way to the
law 1s through the state, then Islamic law can never be restored,
reenacted or refashioned (by Islamists or ulama of any type or brand)
without the agency of the state.?°
Lorunte JF o 6 3 AL el b it eSS 096 s
e b S I8 erg® o BBl 27006 e U (S S e 2
L5 e K EE F I N e YT LT L e B P St
SUF CU16 2ot 2L b i U 96 S 3 L 51 et T
(sl Lo S5 u,grw)-‘aﬁﬁ b
If the modern reality of Muslims is unprecedented, then what is the
solution? First of all, the traditional theory of usu/ al-fighis no longer
sufficient to deal with the exigencies of modern life, even if we
assume-against at odds-that a professional legal class, qualified to
harness it, can be resurrected. This theory is essentially literalist,
paying heed to the lexical and technical meanings of the revealed

texts. In some cases, central to society and economy, no amount of
interpretation can change the dictates of certain revealed texts. This

39 An Introduction to Islamic Law ,p 169
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theory therefore has no chance of any revival (much less success)
unless a necessary and sufficient condition 1s met,:condition some
recent Muslim intellectuals are arguing for, namely, that
abandonment of all things, material and otherwise, that conflict or
contradict with the dictates of this theory. In other words, on their
view, much of modernity must be thrown to the wastebasket, for it
is not only incongruent with Islam but also harmful in the first
place.’!
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Theory, however, is one thing, reality another. A most central and
vexing problem remains, and the solution to it seems thus far
untenable. The question that today's Muslims must answer is to what
extent they are willing to subscribe to modernity and to adopt its

31 A History of Islamic legal theories,p260
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products. To reject it completely is obviously out of the question:
modernity, we have said, is not merely a material phenomenon but
primarily one that effected a systematic restructuring of psychology
and epistemology, among many other things. Accordingly, if they
were to adopt of it what suits them, what is to be adopted? If
commercial, corporate, and other business laws are to be adopted,
as they have and as they must, can Muslims do so while escaping
the snares of usurious interest? % If they are to join the other nations
in signing human rights charters and conventions, as they have, can
they, or are they willing to, enact religious laws that grant their
religious minorities an equal status? If the education of women has
become an essential feature of their society, can the religious law
forge for the Muslim woman a commensurate status compatible
with her new role in society? If this status were to be accorded, can
this law, while maintaining its intellectual and religious integrity,
deal with the implications and consequences of this new role? And
if all this were to take place, how are the revealed texts to be

interpreted?>?
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32Wael.B.Hallaq, Can the Shariah be restored?
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However, the ultimate success of any legal methodology hinges not
only upon its intellectual integrity and a sophisticated level of
theorization but also upon its feasibility in a social context.3?
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Yet it is only the state that can bring about a revival of Islamic law,
but not without the full participation of Muslim intelligentsia and,

more important, not while the present regimes remain in power.*
/,luf/ﬂig(}fd/u;/ﬁt;(pgg‘g}cﬁyvKuib“dmz%u’cwg/._}/,(ab
,uf’;n;/u:/uﬁuLu?ﬁo;zr:,g(aw’f;m
&S ol
LU fWUIB U USSR 2 st Gl S U B3 e
ZA3I L1 e Uil L0 Sl DU s B e G

33 A History of Islamic legal theories,p254
3% A History of Islamic legal theories, p260
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